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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Misc(J)case No.145/2018  

(I/c Title Suit No. 96/2018) 

Pranab Sarkar –versus- Sukumar Biswas 

 
06.03.2023   

Both sides are represented. 

Today the day is fixed for order. 

This instant Misc (J) case has registered on petition 

no.1909/2018 dated 27.08.2018 filed by the petitioners under 

Order XXXIX Rule 1 and 2 read with Section 151 of the CPC. 

The main contention of the petitioners is that the 

petitioner/plaintiff is the absolute owner and title holder of 

the land described in the schedule below. On 07-06-2005 the 

plaintiff purchased the said land from its previous owner and 

title holder Sri Amulya Baishya for valuable consideration with 

delivery of possession vide registered deed of conveyance 

being no. 1205 for the year 2005 of Tezpur Sub-Registry and 

thereby acquired title thereof. Thereafter, the plaintiff 

mutated his name in the records of right of the said land and 

has been enjoying the same by paying land revenue to the 

Govt. of Assam. 

Due to exigencies of service the plaintiff is to stay away 

from Village Sarupatgaon and in his absence the Schedule 

land is looked after by his wife and other near relatives. Since 



2 
 

the first week of August, 2018 the defendants without any 

rhyme or reason are looking for opportunity to usurp 

possession of the plaintiff over his land described in the 

Schedule below.  

On 16-08-2018 the opposite party/defendants most 

illegally and with evil design tried to enter into the plaintiff’s 

land described in the Schedule below and demanded money 

from them. The defendants threatened the workmen of the 

plaintiff of dire consequences if they fail to pay money to 

them. When the matter was reported to the plaintiff, he 

immediately rushed to the spot and seeing him in the 

Schedule land, the defendants fled way. 

Taking advantage of plaintiff’s absence from village 

Sarupatgaon the defendants are likely to enter into the 

plaintiff’s land illegally and cause loss to the plaintiff’s ongoing 

construction there by taking law into their own land. That the 

opposite party/defendants have no right or authority to 

infringe plaintiff’s valuable right and title over his suit land. 

There is a prima facie case to be tried by this Hon’ble Court 

and balance of convenience is in favour of the 

petitioner/plaintiff. If an ad-interim temporary is not granted 

against the opposite party/defendant and his men and 

associates they shall not suffer irreparable loss, injury and 

harm which cannot be measured in terms of money. 

Moreover, there will be multiplicity of judicial proceedings 

between the parties. Hence, this case. 
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The opposite parties have appeared and filed written 

objection and Opp. Party No. 1 & 2 deposed that the 

plaintiff/petitioner is not making any construction in his own 

land instead of the plaintiff/petitioner in his northern 

boundary encroached 2 ½ feet in underground and 1 feet 

over ground and did construct 50 feet of the land of the 

defendant no. 1/opposite party no. 1. That the defendant no. 

1/opposite party no. 1 and his son, the defendant no. 

1/opposite party no. 1 requested the plaintiff/petitioner to 

stop their illegal construction and despite of request made by 

the defendant no. 1/opposite party no. 1 and 2, the 

plaintiff/petitioner did not pay any heed to it. The defendant 

no. 1/opposite party no. 1 lodged an FIR before the Salonibari 

Outpost against the plaintiff/petitioner on 25-06-2018 due to 

evil design and forcible encroachment of the land of the 

defendant no. 1/opposite party no. 1 by the 

plaintiff/petitioner. The defendant no. 1/opposite party no. 1 

again lodged an FIR before the Salonibari Outpost against the 

plaintiff/petitioner on 17-08-2018 about the illegal act of the 

plaintiff/petitioner in encroaching the land of the defendant 

no. 1/opposite party no. 1. That seeing no other alternative in 

stopping the illegal construction of the plaintiff/petitioner, the 

defendant no. 1/opposite party no. 1 has filed an application 

before the Additional Deputy Commissioner, Sonitpur, Tezpur 

on 27-08-2018 and the Additional Deputy Commissioner, 

Sonitpur, Tezpur called for the report from the Circle Officer, 
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Chariduar and the Circle Officer, Chariduar asked the 

plaintiff/petitioner to stop construction as he could not 

measure the land. That the plaintiff/petitioner is still making 

illegal construction over the land of the defendant 

no.1/opposite party no. 1. 

The defendant no. 1/opposite party no. 1 suffered 

irreparable loss and harm due to illegal act and unauthorized 

act on the part of the plaintiff/petitioner in encroaching the 

land of the defendant no.1/opposite party no. 1 and the 

plaintiff/petitioner is making unlawful gain against the 

answering defendants/opposite parties which it has no right 

to do so under law. It is therefore prayed that your Honour 

may kindly be pleased to dismiss the petition with a heavy 

cost, so the suit is liable to be dismissed. 

Opp. party No. 3 to 4 also filed written objection stating 

that the petitioner had started construction party upon the 

answering opposite party’s land of Dag No. 68 and Periodic 

Patta No. 96 by encroaching about 6 feet x 50 feet = 300 Sq. 

feet of land without any lawful authority. That the opposite 

party having asked the petitioner not to construct upon their 

land which is presently lying vacant but the petitioner defied 

their request and continued to construct upon the said land of 

answering opposite parties. It is further submitted that to 

cover up their illegal encroachment upon the answering 

opposite parties land the petitioner has filed this ad-interim 

temporary injunction petition against the answering opposite 
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parties maliciously. Due to the above stated reasons the 

answering opposite parties has filed counter claim along with 

the written statement against the petitioner for stoppage of 

the construction upon their land of Dag No. 68 and Periodic 

Patta No. 96 situated at Village- Sarupat Gaon, Mouza- 

Balipara. The opposite party no. 4 who is son of the opposite 

party no. 3 resides and works at Harmoti in Lakhimpur district 

which is about more than 150 KM way from the suit schedule 

land hence, neither on 16-08-18 nor on any date the 

answering opposite parties or by the other opposite parties 

tried to enter into the petitioner’s schedule land nor 

demanded any money from them. That the petitioner’s 

petition is liable to be rejected. 

Opp. Party No.5 has denied all the allegation made 

against him and prayed to dismiss the instant petition. 

Heard and perused the case record and the documents 

submitted by the petitioners and opp. parties. 

Also perused the case record along with the injunction 

petition, and the other documents filed by the petitioners.  

In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order XXXIX Rule 1 of CPC, the 

followings are appears to be the points for determination :  

(i) Whether there is a prima-facie case in favour of the 

plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour of the 

plaintiff /petitioner ?  
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(iii) Whether the plaintiff petitioner is going to suffer 

irreparable injury/loss in the event of court not 

granted temporary injunction against the 

defendant/opposite party?  

Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it is 

proved that the Opposite Party threatens to dispossess the 

plaintiff or otherwise cause injury to the plaintiff in relation to 

any property in dispute in the suit, the court may by order 

grant a temporary injunction to restrain such act or make 

such other order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as the 

court thinks fit until the disposal of the suit or until further 

orders”.  

It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, there 

is probability of being entitled to the relief asked for by the 

plaintiff/defendant;  

(2) the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would be 

established at trial; and  
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(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

Now to decide whether the petitioners have abled to 

establish the presence of three golden principles of granting 

injunction in their favour or not let the materials available on 

the case record be carefully perused or scrutinized.  

Prima-Facie Case: . In the forthcoming discussions this 

court shall try to ascertain as to whether the dispute in hand 

has prima-facie case. In the instant case in hand, on careful 

and meticulous perusal of the pleadings on record, 

documents submitted by the petitioner side it is clearly 

apparent that the petitioner has right, title and interest over 

the schedule land but opp. Parties illegally entered into the 

schedule land  and demanded money from the worker of the 

construction and opp. Parties threatened them to dire 

consequence.  

Per contra, OP categorically denied the entire versions 

of the petitioners and claimed that petitioner had started 

construction party upon the answering opposite party’s land 

of Dag No. 68 and Periodic Patta No. 96 by encroaching 

about 6 feet x 50 feet = 300 Sq. feet of land without any 

lawful authority. 

Hence, from the aforesaid pleadings on record, it 

disclosed before this court that both the petitioner and the 
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OPs have claimed their respective possession over the 

schedule land.   

Hence, it clearly appears to me that there is strong 

prima facie case to go for trial. So, I hold that there is prima 

facie case for granting temporary injunction. 

Balance Of Convenience: The second element of 

granting injunction i.e. balance of convenience is also 

apparent to be present in favour of the petitioner side as the 

contents of documents as submitted by the petitioner side 

reveals the fact that by dint of relevant documents the 

petitioner is the owner and possessor of the schedule land. 

plaintiff/petitioner in his northern boundary encroached 2 ½ 

feet in underground and 1 feet over ground and did construct 

50 feet of the land of the defendant no. 1/opposite party no. 

1. Opposite parties having asked the petitioner not to 

construct upon their land which is presently lying vacant but 

the petitioner defied their request and continued to construct 

upon the said land of answering opposite parties. 

Certainly, the dispute in hand will be determined on 

having a full-fledged trial and further admissibility of 

documents submitted before this court yet to be determined. 

But from the face of the documents prior entering into the 

merits of the dispute, this court finds that petitioner has a 

prima-facie case and in the event of the O.Ps managed to 

usurp possession of the petitioner from the schedule land, 

then the petitioner is going to suffer irreparable injuries. In 
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that way the petitioner is now having balance of conveyance 

or in-convenience  in their favour that forced them to face 

irreparable injuries or damages. 

Irreparable Loss :Be it mentionable here that although 

the petitioner has claiming their respective possession and 

occupation right over the schedule land, but the same will be 

decided after disposal of the main suit and hence, in my 

considered view, till then the Schedule land has to be 

preserved in its original form. Further, ongoing through the 

contents of documents as submitted by the petitioner side it 

is also apparent that petitioner has right, title and interest 

over the suit land. Petitioner is apprehended that opp. Parties 

would forcibly entered intp the schedule land. If the same is 

not protected from the opposite parties then it will create an 

irreparable loss to the petitioner.  

From the above discussion and considering the 

pleadings of both the parties, it appears to me that if the O.Ps 

are not restrained from entering into the disputed land, the 

petitioner will suffer irreparable loss and injury which cannot 

be compensated in terms of money. And if injunction is 

granted it will not cause such irreparable loss and injury.  

From the above observation and reasons, I am 

constrained to hold that three golden principles for granting 

temporary injunction are found in favour of petitioner. But 

simultaneously, it is also to be born in mind that the 

defendants are contending that petitioner encroached their 
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respective land by constructing permanent structure. So, 

considering the rival pleadings of both the parties, I am of the 

considered view that if an order to maintain status quo of the 

suit land is passed, it will be just and proper.  

Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of Schedule land 

as on today and no party will change the nature, character or 

feature of the disputed land i.e., Scheduled land nor any 

party during pendency of suit shall raise any construction 

without the prior permission of this Court.  

With the above observation and order, the instant Misc. 

(J) Case stands disposed of accordingly. 


